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Professional Discipline of Solicitors in England

I.

INTRODUCTION

After three years of studying lawyer discipline throughout the
country, this Committee must report the existence of a scandalous
situation. . . . With few exceptions, the prevailing attitude of
lawyers toward disciplinary enforcement ranges from apathy to
outright hostility. Disciplinary action is practically nonexistent in
many jurisdictions; practices and procedures are antiquated; many
disciplinary agencies have little power to take effective steps against
malefactors. 1

So began the influential 1970 report of the special American Bar
Association committee, chaired by Justice Clark, on the enforcement of professional discipline in the United States. In response to
intensifying public dissatisfaction with ineffectual disciplinary procedures and, as exemplified by the Clark Report, the increasing awareness within the legal profession of its responsibility for meaningful
self-regulation, several jurisdictions have made significant improvements through the adoption of new disciplinary procedures. 2 Nevertheless, effective reform has not been universal, and general dissatisfaction with the professional discipline of American lawyers remains
high.a
As the American bar continues to consider ways to improve the
enforcement of ethical standards, it should find illuminating an examination of the procedures by which England4 disciplines its
1. AMERICAN BAR ASSOCIATION SPECIAL COMMITTEE ON EVALUATION OF DISCI·
PLINARY ENFORCEMENT, PROBLEMS AND REcoMMENDATIONS IN DISCIPLINARY EN•
FORCEMENT 1 (1970) (Hon. Tom C. Clark, Chairman) [hereinafter cited as CLARK
REPORT].
2. See, e.g., RULES CONCERNING THE STATE BAR OF MICHIGAN, Rules 15-16
(1976); Outcault & Peterson, Lawyer Discipline and Professional Standards in California: Progress and Problems, 24 HAsTJNos LJ. 675 (1973); Tighter Discipline
Shown by Statistics, 63 A.B.A.J. 24 (1977). For a discussion of the present status
of disbarment and grievance proceedings in the United States, see Disbarment in the
United States: Who Shall Do the Noisome Work?, 12 CoLUM. J. OF L. & SOc. PROD,
1, 31-71 (1975) [hereinafter cited as Disbarment in the United States].
3. See generally Carrington, The Ethical Crises of American Lawyers, 36 U.
PITI. L. REV. 35, 49 (1974); Manning, If Lawyers Were Angels: A Sermon in One
Canon, 60 A.B.A.J. 821 (1974). See also Burbank & Duboff, Ethics and the Legal
Profession: A Survey of Boston Lawyers, 9 SuFFOLK U.L REv. 66 (1974).
4. This Note will deal only with professional discipline in England and Wales.
The legal profession is separately organized in Scotland and Northern Ireland in
much the same way as in different American states, and different disciplinary procedures are employed there. Throughout the Note, the term "England" is used to refer to both England and Wales.
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lawyers. 5 Shared common-law traditions make the English experience, more than that of any other nation, a useful source for such
a study. 6 In addition, the English disciplinary procedures are particularly worthy of study because in general they seem to induce
compliance with ethical standards. 7
The English legal profession is divided into two separately
organized and mutually exclusive branches-barristers and solicitors-each with its own disciplinary procedures. Because barristers
are organized in a unique fashion, 8 an examination of their discipli5. One commentator has described the utility of an international perspective on
legal issues in these words:
When one is immersed in his own law, in his own country, unable to see
things from without, he has a psychologically unavoidable tendency to consider as natural, as necessary, as given by God, things which are simply due to
historical accident or temporary social situation. . . . To see things in their
true light,, we must see them from a certain distance, as strangers, which is
impossible when we study • • . phenomena of our own country.
Lepaulle, The Function of Comparative Law, 35 HARv. L REV. 838, 858 (1922).
On the benefits that can be derived from an awareness of foreign law, see generally
R. SCHLESINGER, COMPARATIVE LAw ·1-35 (3d ed. 1970).
6. Of course, the American and English legal systems differ in many ways, and
thus an approach that seems to work well on one side of the Atlantic may not operate
in the same manner on the other side. Nevertheless, it is highly probable that at
least some ideas are suitable for export. Despite many independent developments
during the past 200 years, the American. legal profession remains a direct lineal descendant of its English counterpart, and American lawyers cannot help but profit
from an examination of the current practice in what was once the mother country.
No recent detailed examination of the workings of the English disciplinary system
exists that is readily available to members of the American bar. One useful study
is Q. JOHNSTONE & D. HOPSON, LAWYERS AND THEIR Woruc 475-85 (1967). Unfortunately, much of this work is now rather dated because the English system underwent major renovation in 1974. Leach, The New Look in Disciplinary Enforcement
in England, 61 A.B.A.J. 212 (1975).
1. See note 23 infra and accompanying text.
8. For example, the barrister's profession is very small: only 3,700 barristers actively practice in England and Wales. Most practicing barristers are heavily concentrated in a small area of London around the four Inns of Court. Zander, The State
of Knowledge About the Legal Profession-I, 126 NEW L.J. 823, 823 (1976). Every
barrister is a member of one of these ancient collegial societies that govern much
of the life of the bar. All barristers are sole practitioners; partnerships are not permitted, although small groups of barristers often share office space in the same
"chambers." With few exceptions, barristers do not deal directly with clients or handle any of a client's money. They acquire work through referral by a solicitor
rather than by direct contact with the client. See generally B. ABEL-SMinI & R.
STEVENS, IN SEARCH OF JusncE: SoCIETY AND THE LEGAL SYSTEM 95-122 (1968);
Q. JOHNSTONE & D. HOPSON, supra note 6, at 357-85; R. MEGARRY, LAWYER AND
LmGANT IN ENGLAND 6-93 (1962); Boulton, The Barrister: Advocate at the English
Bar, 51 A.B.A.J. 255 (1971); May, Some Thoughts on the English Bar, 60 CORNELL
L.Q. 699 (1975).
Obviously the profession's relatively small size and closely knit structure colors
its view of how to maintain ethical standards and limits its comparability to the
American bar. For example, the barristers can rely on informal controls and peer
pressure to a greater extent than even the smallest American state bar. Thus, although barristers do have well-developed disciplinary procedures, the fundamental
differences between the professional life of a barrister and that of an American lawyer
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nary processes would likely be of little guidance on how to improve
regulatory procedures for the American bar. On the other hand,
the organization and work of the solicitor's branch more closely resemble that of the American bar.° Consequently, this Note focuses
only upon the disciplinary procedures of solicitors.
This Note begins with an examination of the disciplinary role of
the Law Society, the solicitors' most important organization, and of
the Society's attempt to prevent professional misconduct through
regular financial audits and by providing advice to solicitors on questions of professional conduct and etiquette. It then describes the
composition, function, and operation of the Disciplinary Tribunal, the
statutorily created organization occupying the second level of the disciplinary system. Particular attention is directed toward recent statuwould make an examination of those procedures of only limited interest to the
American bar.
For a discussion of the professional discipline among barristers, see 3 HALSBURY's
LAWS OF ENGLAND 1[ 1134 (4th ed. 1973) [hereinafter cited as HALSBURY]: w.
BOULTON, A GUIDE TO CONDUCT AND ETIQUETTE AT THE BAR OF ENGLAND AND WALES
(5th ed. 1971); R. MEGARRY, supra at 50-SS; Coldstream, Professional -&tandards,
Ethics and Discipline in England, 56 A.B.A.J. 237, 238-40 (1970).
9. The solicitors, unlike the barristers, are not a small and tightly knit group.
There are 30,000 solicitors in England. Zander, supra note 8, at 823. In contrast to
barristers, who are sole practitioners and are concentrated in London and a few other
large cities, solicitors can be found practicing in towns of every size, often in partnership with other solicitors. As in America, these law firms have tended to increase in
size, and their members have become more specialized. Some London firms have
grown quite large and in many respects resemble their Wall Street counterparts. Furthermore, the solicitor's work as an "office lawyer" resembles that of his American
counterpart, see Turner, The English Solicitor: Legal Profession's Jack-of-All-Trades,
51 A.B.A.J. 251, 251 (1971), giving rise to ethical dilemmas similar to those encountered by an American attorney. Solicitors also resemble American lawyers, rather
than barristers, in other ways: solicitors can decline to represent a paying client, while
barristers generally cannot; solicitors, but not barristers, can sue clients for their fees:
solicitors can accept a retainer for a certain period of time, while barristers must be
remunerated separately for each piece of work they do. Q. JOHNSTONE & D. HOPSON,
supra note 6, at 384. For a discussion of the work and organization of the solicitors'
branch of the profession, see generally B. ABEL-SMITII & R. SrnVBNs, supra note 8,
at 123-60; LAW SOCIETY, ABOUT SoLIClTORS (1974); Turner, supra.
Although only barristers have the right to appear before the higher trial courts
and the appellate courts, 3 HALSBURY, supra note 8, at ,r,r 1155-60, and thus are regarded primarily as specialists in litigation, Boulton, supra note 8, at 255, most minor
litigation in England is conducted by solicitors.
In the County Courts ( courts of limited jurisdiction in which more than 90%
of the civil litigation in the courts of England takes place) and the Magistrates
Courts (in which minor criminal offenses comprising about 99% of all criminal
cases heard in English courts are tried), the great majority of cases are conducted
solely by solicitors. Turner, supra at 252.
Furthermore, a solicitor maintains an important role in those cases that require
the assistance of a barrister. With minor exceptions, a client cannot hire a barrister
directly, but rather must first consult a solicitor. And even where a barrister is retained upon the recommendation of a solicitor, the solicitor will continue to work
on the case, handling much of the day-to-day preparation and acting as liaison between barrister and client. See Q. JOHNSTONE & D. HOPSON, supra note 6, at 369;
May, supra note 8, at 700-01.
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tory changes that provide for lay representation on the Tribunal.
The Note concludes with a brief discussion of the appeals process
and the procedures for reinstatement following an adverse ruling by
the Disciplinary Tribunal.
JI.
A.

THE ROLE OF THE LAW SOCIETY

The Society and the Complaint Process

Th,e principal organization in the professional life of a solicitor
is the Law Society. 10 The Society, which serves as the governing
. body of the solicitors' branch of the English legal profession, is itself
governed by a seventy-member Council. 11 Although as a professional organization the Society shares characteristics of both the
American Bar Association and the integrated state bar associations, 12
its powers far exceed those of its American counterparts.13 Even
though the Society is a private organization, Parliament has granted
it far-reaching regulatory responsibilities,1 4 including control over the
admission to practice of new solicitors,15 authority to deny solicitors
the right to continue practicing,16 and promulgation and enforcement
of detailed .accounting rules: 17 Because of its important statutory
functions, the Law Society has far greater prominence than the local
and other national professional societies to which solicitors may
belong.18
·
Although all practicing solicitors are subject to the disciplinary
10. For a discussion of the Law Society, see generally Q. JOHNSTONE & D. HOPSON, supra note 6, at 459-531; and B. ABEL-SMITH & R. STEVENS, supra note 8, at
125-28.
11. See Leach, supra note 6, at 212.
12. Q. JOHNSTONE & D. HOPSON, supra note 6, at 459.
13. Id. at 460. See, e.g., MICH. CoMP. LAws §§ 600.901-.949 (1970).
Unlike some American professional organizations, the Law Society is indeed a
formidable institution. It has been aptly described in the following terms: "[a]ggressive and alert, well-staffed and well-financed, the Law Society has become the model
for professional associations of lawyers in many parts of the common law world."
Q. JOHNSTONE & D. HOPSON, supra note 6, at 459.
14. The legal basis for most of the Society's power is provided by the Society's
Charter and by the Solicitors Act of 1974.
15. Solicitors Act, 1974, § 1.
16. Solicitors Act, 1974, § 12.
17. See notes 51-59 infra and accompanying text.
18. Several local law societies do deal, in a limited way, with minor complaints
against solicitors in their area. Many of these are complaints involving delay, and
the problems are usually handled by informal communication between the local society and the solicitor concerned. Any serious complaint is referred to "the Law Society
in London, as it is thought that centralized administration of the disciplinary apparatus is essential to the maintenance of consistent standards of professional conduct.
See THE CoUNCIL OF THE LAw SocIETY, A GUIDE TO THE PROFESSIONAL CONDUCT
OF SoLICITORS ch. 12(II), ,r 10:1 (1974) [hereinafter cited as LAW SocIETY].
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jurisdiction of the High Court19 and the statutory Disciplinary Tribunal, 20 the Law Society assumes the leading role in the maintenance of professional discipline. While membership in the Society
is voluntary, all solicitors, whether members or not, are subject to
its authority. 21 The way in which the Society exercises this authority
has been the subject of some criticism in recent years; 22 yet, by
American standards, the Society's efforts have been relatively effective. 23
The Professional Purposes · Committee, comprised of fifteen members of the Council of the Law Society, has been delegated
the prime responsibility for all matters relating to the professional
conduct of solicitors. 24 To carry out effectively this responsibility,
the Committee is authorized .to investigate complaints against solicitors, 25 oversee the annual auditing of each solicitor's accounts, 26 and
give advice on questions of professional ethics. 27 The Committee,
in turn, has delegated to its professionally staffed28 Professional Purposes Department the initial responsibility for processing and investigation of complaints against solicitors. The Secretary of the Professional Purposes Committee, a senior solicitor with wide experience
in the area of professional conq.uct, heads this Department. Five
assistant secretaries,- who are qualified solicitors, and a number of
19. Solicitors Act, 1974, § 50. The High Court is the "court of first instance"
for the more important civil cases. See G. WILLIAMS, LEARNING THE LAw 11-13 (9th
ed. 1973).
.
For a discussion of the American view of a court's inherent power to discipline
attorneys, see generally CLARK REPORT, supra note 1, at 10-18.
20. See text at notes 67-106 infra.
21. See Solicitors Act, 1974, § 31(1).
22. See, e.g., JUSTICE (BRITISH SECTION OF THE INTL. CoMMN. OF JURISTS), COMPLAINTS AGAINST LAWYERS 9-18 (1970) [hereinafter cited as COMPLAINTS AGAINST
LAWYERS].
23. Two American scholars have assessed the work of the Society in these words:
Regulation of professional conduct is a classic function of professional and
trade associations, and probably no organization affiliated with the legal profession in any common law country outdoes the Law Society in time and effort
expended on it. English solicitors are subject to a vast body of restrictions on
their professional behavior, and our impression is that the general level of
compliance is very high, certainly compared to that of American lawyers, Much
of the credit for the substance of the English controls, as well as compliance
with them, must go to the Law Society, for it is the major moving force behind
the entire regulatory process.
Q. JOHNSTONE & D. HOPSON, supra note 6, at 475.
24. See LAw SoclETY, supra note 18, ch. 12(Il}, ,r 6:1.
.
25. Complaints submitted directly to the statutory Disciplinary Tribunal are an
exception. See text at notes 86-87 infra.
26. -See text at notes 54-59 infra.
27. See text at notes 60-64 infra.
28. See Leach, supra note 6, at 212. Johnstone and Hopson found that "[c]are
has been taken to assign especially able staff personnel to these matters." Q, JoHN·
STONE & D. HOPSON, supra note 6, at 480.
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highly trained paralegal "legal executives" constitute the remainder
of the staff. 29
Believing that flexibility promotes informal dispute resolution,
the Law Society eschews rigid procedures for handling complaints. 30
Consequently there -are no rules for filing grievances other than that
any complaint must be in writing. 31 The voluine of complaints is
sufficient to consume a considerable portion of the staffs time. 32
Complaints range from allegations of serious professional misconduct
to relatively minor grievances arising merely from misunderstand29. COMPLAINTS AGAINST LAWYERS, supra note 22, at 19. One of the most seri•
ous problems with American disciplinary processes found by the Clark Committee
was the lack of an adequate professional staff to enforce ethical requirements. See
CLARK REPORT, supra note 1, at 48-56. The Committee stated that "[t]he absence
of an adequate professional staff, and in many jurisdictions the absence of any staff,
presents an insurmountable obstacle to effective disciplinary enforcement." Id. at 48.
In recent years some American jurisdictions have recognized the importance of providing professional staffing for disciplinary agencies. See, e.g., RULES CoNCERNING
THE STATE BAR OF MICHIGAN, Rule 16.4 (1976). Many jurisdictions still use a volunteer staff, however, and in other states many of the professional staff members are
only employed part time. Several jurisdictions use professional investigators, but only
a few states employ paralegals. Disbarment in the United -States, supra note 2, at
40-41.
30. The Society describes the procedure and purposes of its investigatory apparatus as follows:
The procedure ·adopted by the Professional Purposes Committee and the
staff is flexible, and is varied to suit particular cases as need arises. The main
object is to ensure that complaints are properly investigated and that solicitors
are neither shielded if they have committed some breach of conduct or subjected to unwarranted criticism if their conduct is correct.
LAW SocIETY, supra note 18, ch. 12(11), ,r 12:13.
31. In particular, a complaint need not be verified. Despite strong criticism of
the practice, see CLARK REPORT, supra note 1, at 72, twelve jurisdictions in the
United States require such verification.· Disbarment in the United States, supra note
2, at 44-45.
'
On the basis of complaints, solicitors sometimes sue the complainant for defamation. There is little danger that these suits will deter the filing of bona fide complaints, however, as complainants to the Law Society are protected by a qualified
privilege. No complainant can be held liable for defamation unless the solicitor can
prove actual malice. See Beach v. Freeson, [1972] 1 Q.B. 14. Obviously such a
privilege is essential if complainants are to feel free to air what they perceive to be
legitimate grievances. In any event, the Law Society endeavors to discourage such
suits by solicitors because it believes the attendant publicity is likely to damage the
reputation of the profession. See LAW SOCIE1Y, supra note 18, ch. 12(II), ,r 12:3.
32. Although the Law Society itself provides no statistical breakdown of complaints, it is estimated that the department deals with approximately 300-400 "enquiries and complaints" a month. COMPLAINTS AGAINST LAWYERS, supra note 22,
at 19.
The Society regards this work to be of great importance to its efforts to maintain
public esteem for the profession:
Although the work of dealing with complaints involves the Society in the
expenditure of a large amount of money each year, the Council regard it as
essential that the public should feel that the Society will impartially investigate
complaints against solicitors. It is far better for the Society to enquire into a
complaint . • . rather than that the complainant should publicly air misconceived grievances.
LAW SocIE'IY, supra note 18, ch. 12(II), ,r 8: 1.
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ings, with charges of delay, failure to answer letters or hand over
clients' papers, and negligence or incompetence being the most
common. 33
Upon receipt of a complaint, the Professional Purposes Department determines whether it is one appropriate for action by the
Society. Generally the Department will not handle a complaint if
the complainant appears to have a legal remedy for his grievancee.g., if his complaint involves allegations of negligence. In such
cases the complainant will be advised to obtain independent legal
advice, and where necessary the Law Society will assist in locating
another solicitor. Even where a complaint involves gross negligence
sufficient to warrant disciplinary action, 34 the Department will generally decline to process the complaint for fear of prejudicing issues
that can be more appropriately handled in a civil action. 35 However,
once the issue of negligence has been resolved through civil litigation, the Department will undertake an investigation if further action
seems appropriate. 86 The Department's policy of awaiting the outcome of civil litigation before dealing with complaints involving
negligence causes considerable dissatisfaction among complainants
and, as a consequence, the practice has been severely criticized. 37
33. See LAw SOCIETY, supra note 18, ch. 12(II), ,r 9:1.
34. Negligence may be considered sufficient ground for disciplinary action in
those cases in which the conduct was such as to bring the profession into disrepute.
See id. ch. 12(II), ,r 9:4.
35. Although a court would not be bound by a prior determination reached in
a disciplinary proceeding, it is likely that the Society wishes to avoid inconsistent results and any appearance of affecting the outcome of civil litigation.
36. See COMPLAINTS AGAINST LAWYERS, supra note 22, at 19-20.
37. See id. at 6, 10-11. The policy of not taking complaints involving negligence
or gross negligence until a civil action has resolved the initial issue of fault may result
in some dissatisfaction to individual claimants, but it is not necessarily inconsistent
with the primary purposes of the disciplinary process. The primary purpose of the
Law Society's procedures is to discipline professional misconduct; providing a forum
in which clients may resolve their disputes with solicitors is secondary. Thus, since
the complainant plays only a minor role after the filing of the complaint, it is not
unexpected that individuals are required to pursue remedies for negligence in a civil
action rather than before the Society.
This practice of abstention has a greater effect than merely directing complainants to a more appropriate forum, however. By refusing to act on complaints of negligence until the civil litigation has ended, the Society may in some cases defeat the
primary purpose of professional disciplinary proceedings and thereby disserve both the
profession and the general public. This practice will result in extensive delay in reviewing the conduct of solicitors if the underlying civil litigation is not completed
quickly. Even worse, total inaction can occur in those cases in which the complainant does not choose to pursue his legal remedy, either because the amount of damages
potentially recoverable does not justify litigation or because of a desire to avoid engaging yet another solicitor.
For a criticism of American disciplinary bodies' general unwillingness to deal with
complaints about an attorney's competence, see Marks & Cathcart, Discipline Within
the Legal Profession: Is It Self-Regulation?, 1974 U. ILL. L.F. 193. The CLARK
REPORT, supra note 1, at 82-85, is consistent with the English approach in advocating
that disciplinary action await the outcome of any civil litigation.
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The Department also generally will not consider a complaint
against anyone other than the complainant's own solicitor. For example, a complaint filed by a party to a dispute against the other
party's solicitor usually will not be investigated; such a complaint
will be investigated if made by the complainant's own solicitor, however. 38 The Society believes that most charges against an opponent's
solicitor are without foundation, being merely the natural outgrowth
of antagonism created by the adversary process. 39 This limitation on
the type of complaint that the Department will handle has little practical significance since most complaints are brought by a solicitor's
own clients. 40
Whenever the staff is uncertain whether a complaint should be
handled by the Society, guidance is sought from the Professional Purposes Committee. When necessary, a member of the Department
may interview the complainant in order to clarify the nature of the
complaint. Upon a determination by either the Department or the
Committee that the complaint is not of the type appropriate for
Society action, the complainant is immediately notified to that effect.
If the decision is made to proceed with· the inquiry, a letter is sent
to the complainant requesting that he consent to the forwarding of
a copy of his complaint to the solicitor involved. If the complainant
withholds his consent, the investigation will usually be terminated.
Where consent is given, the Department sends the solicitor a copy
of the complaint and a letter, the content of which depends on the
staff's assessment of the seriousness of the complaint. If disciplinary
proceedings appear unlikely, the solicitor is merely asked for his
comments on the matter. However, if a not insubstantial possibility
of disciplinary action exists, a written explanation is requested and
the solicitor is warned that his reply may be used as evidence against
him in any such action. Providing a false explanation may in itself
justify disciplinary proceedings. Furthermore, an unsatisfactory explanation or failure to reply may subject the solicitor to separate administrative sanctions regardless of the merits of the underlying complaint.41
38. There are other limited circumstances in which a complaint against a solicitor
filed by someone other than his client will be investigated. For example, the Department investigates any complaint received from a member of Parliament acting on behalf of a constituent who is concerned about the conduct of the constituent's solicitor.
I.Aw SocIElY, supra note 18, ch. 12(II), 1f 9:2.
39. COMPLAINTS AGAINST LAWYERS, supra note 22, at 20.
40. See LAw SOCIETY, surpa note 18, ch. 12(II), 1f 12:8.
41. See id. ch. 12(II), 1[ 12:7; CoMPLAINTS AGAINST LAWYERS, supra note 22, at
20-21.
·
The Law Society derives the power to impose these sanctions from its charge by
Parliament to ensure that only fit persons be permitted to practice as solicitors. See
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If the solicitor's response to the Department's inquiry is deemed
adequate, the complainant is usually sent a copy of the explanation
and advised that the Law Society intends to take no further action.
However, if the response does not deal satisfactorily with the allegations raised in the complaint, the staff places the matter, including
.a recommended course of action, before the Professional Purposes
Committee. 42
In considering the complaint, the Professional Purposes Committee generally examines the complainant's initial letter, the solicitor's
reply, and any other relevant correspondence. Should more information be desired than can be obtained by means of further correspondence, the Committee may engage a solicitor in private
practice to make further inquiries on behalf of the Law Society. In
addition, an agent of the Law Society may interview the complainant
in order to clarify further the precise nature of the complaint. 43
Following a thorough examination of the information before it, H
the Committee selects from among several possible courses of action.
If the Committee is satisfied that no misconduct has o·ccurred, the
departmental staff is instructed to inform the complainant and the
solicitor that no further action will be taken. Where improper conduct is found that is of insufficient magnitude to warrant formal disciplinary action, the Committee may censure the solicitor either in
writing or at an appearance before the Committee Chairman. 46 Generally the reprimand will be accompanied by a warning that repetition of improper conduct may result in formal disciplinary action.
Finally, in cases in which the Committee determines that a significant
text at notes 14-16 supra; LAW SocIE1Y, supra note 18, ch. 12(11), ,r 18:3. No one
can act as a solicitor unless he has a valid "practicing certificate" issued by the Society. Solicitors Act, 1974, § 1. The Committee may consider a failure to submit an
adequate explanation to be unbefitting conduct and cause for refusing to issue a
"practicing certificate" or for issuing one subject to conditions. -See Solicitors Act,
1974, § 12(l)(e), (4). An appeal lies with the Master of the Rolls, see note
78 infra, for any refusal to issue an unrestricted certificate. Solicitors Act, 1974, §
13(2)(b), (4). Even so, the threat of such administrative sanctions undoubtedly
serves as an effective incentive to submit a satisfactory explanation if possible. See
LAW SoCIE1Y, supra note 18, ch. 12(II), 1f 18:3; COMPLAINTS AGAINST LAWYERS,
supra note 22, at 21.
42. LAw SocIE1Y, supra note 18, ch. 12(II), 1f 12:6.
43. Id. ch. 12(II), ,r 12:11.
44. The Committee conducts its business on the basis of a study of the correspondence and any necessary reports. Neither solicitors nor members of the public
appear before the Committee, although the chairman or a senior member of the staff
may interview the solicitor and members of the public may be seen by the staff. LAw
45. American jurisdictions generally lack such informal admonitory procedures to
dispose of matters involving minor misconduct. See CLARK REPORT, supra note 1,
at 92-96. Absent such procedures, there remains only a choice between bringing a
formal disciplinary proceeding and dismissing the complaint; and the latter course
will be followed in most minor cases,
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breach of the standards of professional conduct may have occurred,
the complaint is referred to the Disciplinary Tribunal. 46
If a lay complainant is dissatisfied with a Committee decision,
he may apply directly to the Disciplinary Tribunal, but he will first
be warned by the Committee that, if the Tribunal finds his claim
to be without merit, he may be held liable for costs. 47 This warning
is generally sufficient to discourage dissatisfied claimants from bringing their complaints directly to the Disciplinary Tribunal.
This process whereby complaints against solicitors are initially
handled by the Professional Purposes Committee and its Professional
Purposes Department prior to referral to the Disciplinary Tribunal
has two important effects upon the functioning of the disciplinary system. First, by identifying frivolous complaints and those that can
be most effectively handled informally, the process ensures that only
those complaints requiring formal disciplinary action reach the Disciplinary Tribunal. Of the 300-400 complaints received monthly by
the Professional Purposes Department,48 the great majority are disposed of by the staff without ever being turned over to the Committee, 49 and only a very small number are eventually referred to the
Tribunal. 50 Without such a mechanism for initial screening, no disciplinary procedure could efficiently deal with the broad range of
complaints that are brought to the Society's attention. Second, the
Department's capacity to investigate and reprimand even minor
episodes of unprofessional behavior deters marginal misbehavior and
thereby raises the level of professional conduct beyond that which
would result if only major ethical breaches were disciplined.
B.

Promulgation and Enforcement of Accounting Rules

Recognizing that the difficulties involved in the handling of
clients' monies can lead to major ethical problems, Parliament has
granted the Council of the Law Society considerable authority over
the financial practices of solicitors. The Council is required by statute to promulgate detailed accounting rules and to adopt procedures
46. LAW SocIBTY, supra note 18, ch. 12(1), ,r 2:2; COMPLAINTS AGAINsr LAWYERS, supra note 22, at 21. For a discussion of the Disciplinary Tribunal and its
handling of the complaints referred to it by the Committee, see text at notes 67-106
infra.
47. LAw SocIETY, supra note 18, ch. 12(Il), ,r 12:13; see text at note 102 infra.
48. See note 32 supra.
49. See Q. JoHNsrONE & D. HOPSON, supra note 6, at 480. In 1963, for example,
only 205 of the approximately 1400 complaints received were taken up with the Committee. Id.
50. Cf. COMPLAINTS AGAINsr LAWYERS, supra note 22, at 21. The Tribunal's
predecessor, the Disciplinary Committee, issued orders in only 24 cases in 1966, 40
in 1967, and 51 in 1968.

1742

Michigan Law Review

[Vol. 75:1732

to ensure compliance. 51 To this end, Parliament has further mandated that, unless the Council is satisfied that it is unnecessary for
him to do so, every solicitor must file an annual accountant's report
with the Law Society prepared by a duly qualified accountant, certifying that the solicitor's books have been examined and have been
found to comply with the relevant rules. 52
As with its other regulatory functions, 158 the Council has delegated to the Professional Purposes Committee full power to enforce
the accounting rules. 54 Generally the Council's professionally
staffed Investigation Accountant's Department examines possible accounting violations that come to the attention of the Committee
either through the accountant's reports or through complaints of improper conduct involving financial matters. 15 is To ensure a complete
inquiry, the investigating accountant has authority to inspect all files
and documents necessary to his probe. 156 Upon completion of his
examination the investigating accountant submits a report to the
Committee indicating whether and to what extent the solicitor has
violated the accounting rules. If, through oversight or misunderstanding, a minor breach of the rules occurred that was rectified
when brought to the attention of the solicitor, the Professional Purposes Committee will usually take no further action. Where the investigator's report discloses a more serious violation, the Committee
51. Solicitors Act, 1974, §§ 32-33. Under this statutory mandate, the Council
has issued the SoucrroRS' ACCOUNTS RUI.ES (1975), and the SoUCITORS' ACCOUNTS
(DEPOSIT INTEREST) RULES (1975). For background information on these powers
of the Council, see generally A. CoRDERY, LAw RELATING TO SOLICITORS 490-504
( 6th ed. 1968). These rules are very much more detailed than are the general admonitions and rules found in the American Bar Association's code of ethics. See
ABA CODE OF PROFBSSIONALRBSPONSIBILITY EC 9-5, DR 9-102 (1975).
52. Solicitors Act, 1974, § 34. The statute also requires the Law Society to prescribe the nature of the examination of the solicitor's books that is expected, the form
and content of the report, and so on. The Society has responded by adopting detailed
accounting rules. See ACCOUNTANT'S REPORT RULES 1975.
In general, American lawyers are not compelled to keep accurate financial records, and no American procedure exists similar to the English annual audit of a lawyer's books. The CLARK REPORT, supra note 1, at 172-74, was highly critical of these
deficiencies and recommended that the United States adopt a program similar to the
English system for regulating the financial affairs of attorneys.
In the wake of the Clark Report, some American jurisdictions have made efforts
to control the handling of client funds. For example, Wisconsin has adopted a spotcheck system that amounts to a random audit of lawyers. See Wis. STAT. § 256.293
(1976). The· system is much less complete than its English counterpart, however,
and reliance is placed on the deterrent impact, not on the audit itself. ·See Marks
and Cathcart, supra note 37, at 207 n.25.
53. See text at notes 24-27 supra.
54. LAW SocIETY, supra note 18, ch. 12{II), 1f 6:l(a).
55. Occasionally the Council will retain an outside accountant for the purposes
of investigating a soticitor's books. Id. ch. 12(II), 1f 14:2.
56. Failure to produce books and other documents upon the request of the investigating accountant is a ground for disciplinary action. Id. ch. 12(11), 1f 14:5.
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may either reprimand the solicitor or order him to submit an accountant's report in three to six months' time demonstrating his compliance
with the rules. In the event of an egregious violation, such as where
a solicitor has inextricably commingled his client's funds with
his own, the Committee may institute proceedings before the Disciplinary Tribunal. 117
Although the accounting procedures have not entirely prevented
fraudulent misappropriations, they have diminished the incidence of
financial problems arising from inadequate record keeping. 58 As
does the initial screening mechanism used to handle generalized
complaints of solicitor misconduct, 59 the system for reviewing possible financial irregularities ensures that minor violations can be inform.ally remedied while instances of serious misconduct will be
brought before the Disciplinary Tribunal.
C.

Advice and Guidance to Solicitors

Beyond recognizing the need for disciplinary procedures and
annual financial audits to detect and deter professional misconduct,
the Law Society is also aware that the practicing solicitor occasionally
encounters situations in which it is uncertain what conduct is required by the relevant professional standards. Concerned that, without adequate guidance, the solicitor may select a course of action that
results in client dissatisfaction or even in professionally unacceptable
behavior, the Society has established a procedure whereby solicitors may obtain advice on questions of professional conduct and
etiquette. 00
51. See id. ch. 12(1I), ml 14:1-:9.
58. Johnstone and Hopson found value in the elaborate English scheme of ac•
counting rules, reports, and investigations:
Requiring an annual accountant's examination and report probably has done
little to deter dishonest solicitors determined to steal from their clients, for
misappropriations can be covered up by falsifying accounts. But the requirements have largely eliminated the risk of negligent defalcation-misappropriations resulting from records so inadequate or confused that the solicitor
does not know what belongs to him and what to his clients. And knowledge
that regular check-ups are made is likely to discourage the timid but tempted
misappropriator who is hard pressed financially and otherwise might "temporarily borrow" from client funds to meet his personal debts. Quite apart
from their effect in preventing dishonesty, the accounts requirements have been
instrumental in prodding many solicitors to finally adopt an efficient record
keeping system that fits their needs.
Q. JoHNstONB & D. HOPSON, supra note 6, at 479.
59. See text at notes 48-50 supra.
60. The Law Society has expressed its policy regarding this aspect of its work
as follows:
Through their Professional Purposes Department and Committee, the Council assist solicitors with guidance and advice on matters of professional conduct
and a solicitor who has any problem in this field should contact the Secretary
of the department, who will be glad to assist him. Although exacting standards of conduct must be maintained in the overall interests of the profession
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This advisory service is provided primarily by the Professional
Purposes Department. The Department receives more than one
hundred inquiries daily from solicitors throughout England. 61 In
formulating its response to an inquiry, the staff may refer to the
Department's records, which contain past decisions of the Professional Purposes Committee, the Disciplinary Tribunal, and the courts.
Where necessary the staff may obtain the opinion of the Chairman or
of the whole Professional Purposes Committee. Occasionally, when
an inquiry involves an import;mt point of principle, the entire Council
is requested to give an advisory opinion. 62 Although rulings are not
systematically published, decisions of general application do appear
in the Law Society Gazette; a weekly professional publication.63 Law
Society opinions on matters of professional conduct, while not binding on the Disciplinary Tribunal or the courts, are treated with considerable deference. 64
Recently the Law· Society initiated the Solicitor's Assistance
Scheme, a program designed to provide professional guidance on the
local level. 65 Under this program the Society has established advisory panels of independent solicitors throughout England that offer
confidential consultation to solicitors in need of assistan~e. The
situations handled by the panels run the gamut of those confronting
the private practitioner, ranging from general professional difficulties
arising' from personal causes such as illness or old age to specific
problems concerning a solicitor's practice. The panels also assist
solicitors against whom complaints have been filed and, where necessary, help arrange for representation before the Disciplinary Tribunal. 66
The advisory services provided by the Law Society constitute an
important element in the system of solicitor self-regulation. When
faced with an ethical dilemma, conscientious solicitors can avail
themselves of the best professional advice. Perhaps more important in
and the public, and the Committee must enforce those standards, nevertheless
they and the staff of the Department do all they can to help the solicitor who
has a problem or is in difficulties, and place at his disposal their knowledge and
experience and the help of members of the Council.
·
LAW SOCIETY, supra note 18, Intro., 1T 2:15.
61. Coldstream, supra note 8, at 240.
62. See LAW SocmTY, supra note 18, ch. 12(11), 1T 7:1.
63. See Leach, supra note 6, at 214.
64. See LAw SocIETY, supra note 18, Intro., 1T 2:17.
65. See id. ch. 12(Il), 1T 11: 1. The Professional Purposes Department is located
in London, as are all of the Law Society's central offices. Although most inquiries
for advice could be mailed or telephoned to the department's London office, some
solicitors located in other parts of Englarid may prefer to discuss professional difficulties in a personal meeting with an adviser.
66. tSee id.
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terms of the operation of the disciplinary system, an offending solicitor can seldom legitimately claim that he could not have known what
the relevant standards of professional conduct were regarding his
alleged impropriety.

III.

THE DISCIPLINARY TRIBUNAL

A.

General Structure

The Disciplinary Tribunal67 occupies an intermedi~te position in
the solicitors' disciplinary scheme, 68 between the Law Society, which
initially screens the vast majority of complaints, 69 and the courts, to
which a solicitor may appeal an order of the Tribunal. 70 Just as a
complainant can avoid dealing with the Law Society by bringing his
allegations directly to the Disciplinary Tribunal, 71 so too can the
Tribunal be bypassed by making a complaint directly to the High
Court. 72 Direct complaints to the courts, however, are very rare, 73
67. In addition to the Disciplinary Tribunal under consideration here, solicitors
who participate in the English legal aid program are also subject to disciplinary action before the Legal Aid (Complaints) Tribunals. See Legal Aid Act, 1974, § 38.
For two reasons, however, these panels will hot be discussed in this Note. First, they
play a relatively minor role in the scheme of English professional discipline. Second,
since the English legal aid system is very different from most American programs
for providing legal services to the poor, a description of the system provides little
guidance to a reader concerned with devising alternatives .to the American approach
to bar discipline. See generally_ Green & Green, The Legal Profession and the Proccess of Social Change: Legal Services in England and the United States, 21 HASTINGS
L.J. 563 (1970); Utton, The British Legal Aid System, 76 YALE L.J. 371 (1966).
68. Most disciplinary systems in the United States also consist of three basic
stages: complaint, hearing, and review. In most American systems, like their English counterpart, an administrative agency both investigates the complaint and conducts the hearing. The court's only role under such a plan is to review the agency's
actions. Other American jurisdictions, 'however, have adopted a stronger judicial
role: only the initial investigation of the complaint is handled by an administrative
agency, while the hearing and any subsequent review is carried out in court. See
Disbarment in the United States, supra note 2, at 37-39.
69. See text at notes 30-50 supra.
70. See text at notes 107-12 infra. The complainant cannot appeal a determination by the Tribunal that the accused solicitor was not guilty of any professional
misconduct. See text at note 108 infra.
71. See text at note 47 supra.
72. Solicitors Act, 1974, § 51. In addition, the Court of Appeal also appear~ to
have inherent jurisdiction to discipline a solicitor. See In re Whitehead [1885] 28
Ch. D. 614 (C.A.).
The High Court has disciplinary jurisdiction over all solicitors. See text at note
19 supra.
The historical predecessor of the Disciplinary Tribunal, the Disciplinary Committee, was established by the Solicitors Act of 1888. Solicitors Act, 1888, 51 & 52
Viet., c. 65, § 12. Under that Act the Disciplinary Committee was composed of
members of the Council of the Law Society. The statute authorized the Committee
to investigate allegations of professional misconduct by solicitors and to report its
findings of fact to the High Court. The court retained the sole power to discipline

1746

Michigan Law Review

[Vol. 75:1732

and when they do occur the courts usually either. refer the matter
to the Professional Purposes Committee of the Law Society for investigation or suggest that the complainant take his grievance
directly to the Disciplinary Tribunal. 74
The Solicitors Act of 1974 made two important changes in the
composition of the Disciplinary Tribunal. First, the Act broke down
the historical identification of the Tribunal with the Council of the
Law Society. 75 Although the Tribunal has always been technically
distinct from the Council, 76 prior to 1974 all of its members had been
selected from among past and present members of the Council. 77
Under the 1974 legislation, the Master of the Rolls78 continues to
be •responsible for appointing the members of the Disciplinary
Tribunal, but membership is no longer confined to Council members.
The Master of the Rolls may now appoint any solicitor to the
Tribunal who has been practicing for more than ten years. 70
The other major change in the composition of the profession's
disciplinary body was the opening of its membership to lay persons.
The Master of the Rolls is now required to appoint to the Disciplinary
Tribunal not only solicitors but also "persons who are neither solicitors nor barristers."80 Actual control of professional discipline,
solicitors, and it made whatever order it thought appropriate in light of the Committee's findings. See LAw SocIE'IY, supra note 18, ch. 12(1), 1f 1:1. Later, the Solicitors Act of 1919, 9 & 10 Geo. 5, c. 56, § 5, granted the Disciplinary Committee the
power to make disciplinary orders.
73. Among the disincentives to bringing a complaint directly before the court is
the requirement that the complainant must hire counsel. See In re Two Solicitors,
[1938] 1 K.B. 616, 629-30 (C.A.). Another deterrent is that, should the Law Society exercise its right to appear at the hearing, the complainant may become liable
for the Society's counsel fees. Solicitors Act, 1974, §§ 51(3), 53(4).
14. See LAw SoaETY, supra note 18, ch. 12(1), 1f 1:2.
75. To emphasize the fact that the Tribunal is an independent body and not a
committee of the Council, the Solicitors Act of 1974 changed the body's name from
the Disciplinary Committee to the Solicitor's Disciplinary Tribunal. Solicitors Act,
1974, § 46(1). See u:ach, supra note 6, at 212.
76. See LAW SOCIETY, supra note 18, ch. 12(1), 1f 1:3.
77. Solicitors Act, 1957, 5 & 6 Eliz. 2, c. 27, § 46(1).
78. The Master of the Rolls is a distinguished member of the Court of Appeal
and, for practical purposes, is its chief judge. See R. JACKSON, THE MACHINERY OP
JUSTICE IN ENGLAND 86-87 (5th ed. 1967).
79. Solicitors Act, 1974, § 46(3)(a).
80. Solicitors Act, 1974, § 46(3)(b). This infusion of direct lay participation
into the process of determining questions regarding professional misconduct is in
marked contrast to the usual American procedure. Most American jurisdictions have
no lay participation at all in their professional disciplinary process. Some states,
however, have introduced a minority lay element. See RULES CONCERNING THE
STATE BAR OP MICHIGAN, Rule 16; MINNESOTA RULES ON LAWYERS PROFESSIONAL RESPONSIBILITY, Rule 3.
A recent survey of state practices indicates that twelve jurisdictions currently allow lay participation in the hearing process. Disbarment in the United States, supra
note 2, at 42. The response to this innovation has been mixed:
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however, is retained by solicitors, as the Tribunal may not conduct
its business unless the number of solicitor members present exceeds
the number of lay members present. 81 Nevertheless, nonsolicitors
are guaranteed a voice in the body's deliberations because at least
one lay member must be present in order for the Tribunal to be
properly constituted. 82 Not only should lay participation provide a
much needed "outside" perspective, but it also could serve to allay
the public's distrust of professional self-discipline.
B.

Procedure of the Disciplinary Tribunal

Although the Disciplinary Tribunal has jurisdiction. over several
matters, 88 its principal function is to hear applications to require a
solicitor to answer allegations of misconduct. 84 Parliament has
granted the Tribunal the authority to establish procedures regarding
the hearing of such complaints. 85 Although any individual may
directly initiate a complaint, 86 the vast majority of complaints coming
before the Tribunal are brought by the Professional Purposes Committee of the Law Society. 87 The total number of complaints from
[L]awyers and judges continue to feel that the disciplining of lawyers should
not be done before the public. Furthermore, criticism has even come from the
public sector on the grounds that the appointment of laymen is purely for cosmetic effect, and that the appointed non-lawyers either have no real voice on
the committees or have been selected from segments of society that are so closely
identified with the established bar that they represent the lawyer's point of view
more than the rest of the public's.
Id. (citation omitted).
81. Solicitors Act, 1974, § 46(6) (c).
82. Solicitors Act, 1974, § 46(6)(b). For purposes of hearing complaints and
issuing disciplinary orders, the Tribunal is divided into panels of three, with each
panel consisting of two solicitor members and one lay member. Solicitors Act, 1974,
§ 46(6)-(7).
83. For example, the Tribunal hears requests by solicitors to have their names
removed from the roll of solicitors if they wish to become barristers. LA.w SocIETY,
supra note 18, ch. 12(1), ,r 1:4. The Tribunal has jurisdiction over applications for
reinstatement by former solicitors who have been stricken off the roll. Solicitors Act,
1974, § 47(1) (b). -See text at notes 114-18 infra. The Tribunal also has some authority over "articled clerks," who are persons serving a kind of apprenticeship as
part of their training to become solicitors. Solicitors Act, 1974, §§ 43, 44.
84. LA.w SocIETY, supra note 18, ch. 12(1), ,r 1 :5;- see Solicitors Act, 1974,
§ 47(1)(a).
85. Solicitors Act, 1974, § 46(9) (b). The existing rules are the Solicitors (Disciplinary Proceedings) Rules 1975. The Tribunal has also promulgated several simple
forms for use by the parties and the Tribunal itself. Solicitors (Disciplinary Proceedings) Rules 1975, Forms 1-14.
86. Individual complainants are free to take their complaints directly to the
Tribunal, see note 47 supra, but rarely do so because of the considerable personal
expense that such a direct complaint could entail. See text at note 102 infra.
87. See Coldstream, supra note 8, at 241. This pressure to channel all complaints
through the Law Society may tend to prevent the filing of some valid complaints.
No doubt some aggrieved clients exist whose views of lawyers generally have become
so jaded that they are reluctant to tum their complaints over to what they perceive
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both sources is relatively small, typically only about fifty cases yearly,
as all but the most serious ones are disposed of by the Professional
Purposes Committee. 88 The majority of the cases that do reach the
Tribunal involve major breaches of the profession's highly developed
accounting rules. 89
Once the Professional Purposes Committee of the Law Society
decides to bring a complaint before the Tribunal, 90 a private solicitor
specializing in court work is engaged to represent the Society. The
Society provides this solicitor with all relevant information that the
Professional Purposes Department has gathered and grants him the
authority to make further inquiries as necessary. 91 The Society's solicitor then initiates proceedings before the Disciplinary Tribunal by
filing a request that the solicitor accused of misconduct be required
to answer the allegations against him and that disciplinary action be
taken. 92 All material facts upon which the charge is based must be
set out in an accompanying affidavit. Prior to any formal hearing,
the Tribunal examines the affidavit to determine whether a prima
facie case exists. Where a prima facie case has not been established,
the Tribunal will dismiss the complaint. 93
If, however, the Tribunal is satisfied that the affidavit sets forth
a prima facie case, the accused solicitor is notified of a hearing date
and supplied with a copy of the complaint, the affidavit, and any exhibits. At the hearing, which is held in camera, 94 the accused may
to be the apex of the legal establishment. Nevertheless, such cases are probably rare,
and the much larger number of frivolous complaints are effectively handled by the
Society's screening process.
Although technically an allegation brought directly to the Tribunal by a complainant is referred to as a "complaint" and an allegation referred to the Tribunal
by the Professional Purposes Committee is called an "application," see Solicitors Act,
1974, § 46(10), the same procedures govern the review of both types of allegations.
Consequently, in the remainder of this section all allegations will be referred to
simply as "complaints."
88. See text at notes 44-46 supra.
89. Leach, supra note 6, at 213. See text at notes 51-59 supra.
90. See note 46 supra and accompanying text.
91. See LAW SOCIETY, supra note 18, ch. 12(!), ,r 2.2.
92. For a discussion of the disciplinary actions available to the Tribunal, see text
at notes 100-102 infra.
93. See Solicitors Act, 1974, § 46(10)(c); Solicitors (Disciplinary Proceedings)
Rules 1975, Rules 4, 6.
94. I.Aw SOCIETY, supra note 18, ch. 12(!), ,i 2:3. Apparently the hearing is
held in camera so that an innocent solicitor's reputation will not be harmed by what
later prove to be false allegations. See CoMPLAINTS AGAINST LAWYERS, supra note
22, at 22. It is questionable whether this rationale is entirely satisfactory since the
final pronouncement of findings is made public, see LAW SocmTY, supra note 18, ch.
12(1), ,r 2:4, including the names of all solicitors against whom complaints had been
brought to the Tribunal. In contrast, many jurisdictions in the United States, although forbidding public access to information at the complaint and investigatory
stages, open the disciplinary hearings to the public. The rationale for this practice
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appear on his own behalf or be represented by another solicitor or
a barrister. 95 To assure thorough factfinding, the Tribunal possesses
general subpoena powers96 as well as authority to administer oaths. 07
Evidentiary rules and privileges are the same as those in the High
Court, 98 and in most respects the proceeding resembles an ordinary
trial.OD
Upon completion of the hearing, the Tribunal is authorized to
"make such order as it may think fit." 100 If it finds a serious violation of the standards of professional conduct, the Disciplinary
Tribunal may deprive the accused solicitor of the right to practice,
either by ordering that his name be removed from the roll of solicitors or by suspending him from practice for a specified period.101
Where a less severe sanction is appropriate, the solicitor may be
fined up to £750, payable to the Crown, or be reprimanded by the Tribunal. In any event, the Tribunal may impose upon either party
the costs of the proceeding, including the costs of investigation.102
Although the hearing is held in camera,108 the final decision of
appears to be that, once probable cause or a prima facie case is shown, less chance
exists that an attorney's reputation and career will be wrongfully damaged. See Disbarment in the United States, supra note 2, at 66.
95. See LAw SocIETY, supra note 18, ch. 12(1), ,r 2:3. A complainant who files
his allegations directly to the Tribunal may appear with or without counsel. Although any party is free to engage a barrister, one is not normally hired unless unusual problems of evidence or law exist that require a barrister's special expertise. Id.
96. Solicitors Act, 1974, § 46(11). See generally 17 HALSBURY's LAws OF ENGLAND ,r,r 243-63 (4th ed. 1973). CLARK REPORT, supra note 1, at 86-87, found that,
although most American disciplinary agencies had similar subpoena powers, some, incredibly, did not. For a discussion of the powers of discovery available to disciplinary bodies in the United States, see Disbarment in the United States, supra note
2, at 57-58.
97. Solicitors Act, 1974, § 46(11).
98. See Solicitors (Disciplinary Proceedings) Rules 1975, Rule 41. The evidentiary standards are set forth in Civil Evidence Act, 1968; Evidence and Powers of
Attorney Act, 1940.
Because of England's relatively stringent defamation law, one of the most significant provisions gives participants in the proceedings before the Tribunal an absolute
privilege against liability for defamation. See Addis v. Cracken [1961] 1 Q.B. 11
(C.A.).

99. For rules of procedure for High Court actions, see Rules of the Supreme
Court 1965.
100. Solicitors Act, 1974, § 47(2). Approximately two-thirds of the jurisdictions in the United States allow some disciplinary action to be taken at the hearing
stage. Disbarment in the United States, supra note 2, at 66.
101. A suspension usually does not exceed five years. See I.Aw SocmTY, supra
note 18, ch. 12(1), ,r 1.5.
102. Solicitors Act, 1974, § 47(2)(a)-(2)(c), (2)(e). See Solicitors (Disciplinary Proceedings) Rules 1975, Rule 33; LAw SOCIETY, supra note 18, ch. 12(1),
,r 1.5.
103. See note 94 supra and accompanying te~ _
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the Tribunal is announced to the public. 104 In addition, a copy of
the Tribunal's findings and order is filed with the Law Society, where
it is available for public inspection. Where an order involves sanctions .against a solicitor, a notice to that effect is published in the
Gazette, 1015 and a notation is entered against his name on the roll
of solicitors, making it simple to determine whether a given solicitor
has ever been the subject of disciplinary action. Once an order of
the Disciplinary Tribunal has been filed with the Law Society, it is
regarded for purposes of enforcement as if it had been made by the
High Court. 108
IV.

APPEALS AND REINSTATEMENT

Despite the existence of the elaborate professional disciplinary
apparatus, ultimate authority over solicitors resides in the courts. An
order of the Disciplinary Tribunal is appealable by right to the
Queen's Bench Division of the High Court of Justice. 107 Further
appeals require leave of the appellate co.urts. The appellate process
is open only to the defendant solicitor, and thus no appeal can be
made from a finding by the Tribunal of no professional misconduct.1os
Once notice of .appeal is given, the Disciplinary Tribunal may
suspend the filing of its order until appeal has been exhausted. 100
When a decision is appealed, the Law Society, through the solicitor
who presented the complaint to the Tribunal, engages a barrister to
appear before the High Court. The appellant solicitor may choose
to appear on his own behalf or to engage a barrister.
104. See CoMPLAINTS AGAINST LAWYERS, supra note 22, at 22-23. Since a solicitor in trouble is regarded as a newsworthy item, any case in which sanctions are imposed will generally receive press coverage. Leach, supra note 6, at 213.
Sometimes the Tribunal will inform the accused solicitor at the conclusion of the
hearing if it does not intend to discipline him. This information is disclosed in order
to relieve his anxiety since, in the usual course of events, the Tribunal's pronouncement of its decision will not be made until several weeks after the hearing. LAw
SocIElY, supra note 18, ch. 12(1), ,r 2:5.
105. See Leach, supra note 6, at 214.
106. See Solicitors Act, 1974, § 48(4).
107. Appeal is to a divisional court of the Queen's Bench Division, usually consisting of at least three judges. RULES OF THE SUPREME CoURT, ORD. 106, Rule 11
(Stat. Inst., 1965 No. 1776).
,108. See Solicitors Act, 1974, § 49(3); COMPLAINTS AGAINST LAWYERS, supra
note 22, at 23. This practice is in contrast to the procedures in over 20 American
states that allow either the prosecuting staff or the complainant to appeal a judgment
of dismissal. Disbarment in the United States, supra note 2, at 67.
109. LAw SocIElY, supra note 18, ch. 12(1), ,r 2:4. In In re a Solicitor, [1924) 1
K.B. 699, a divisional court held that it had inherent jurisdiction to suspend publication of the Tribunal's decision pending an appeal. Contra, In re a Solicitor, [1944]
K.B. 427.
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In hearing the case de novo, the court has before it the affidavit
prepared by the Society's solicitor, 110 a transcript of the hearing before the Tribunal, and the Tribunal's findings and order. In rare
cases the court may call for the presentation of additional evidence.
Should new evidence become available that likely would have affected the decision of the Tribunal, the court, in deference to the
profession's ability to discipline itself, will usually remand the case
for a rehearing. 111 In practice the courts have been reluctant to interfere with the findings of the Disciplinary Tribunal or with a
penalty that the Tribunal, in its discretion, has imposed. 112
Should a solicitor who has been _suspended from practice or
removed from the roll by the Disciplinary Tribunal fail to lodge a
successful appeal, he may not be employed in any legal capacity
without the express permission of the Law Society. Even where
permission is granted, his employment is subject to such conditions as the Society may choose to impose. To ensure compliance
with this rule, any solicitor who violates it by employing a solicitor
who is suspended or has been removed from the role will himself be
disciplined. 113
Because the Tribunal recognizes that offenders might sometimes
rehabilitate themselves, it is possible for a solicitor who has been disciplined to be restored to the roll and allowed to practice again. Application for restoration can be made to the Disciplinary Tribunal,114
with right of appeal to the Master of the Rolls. 115 The Disciplinary Tribunal does not regard an application for restoration as an
appeal of its earlier decision; rather, it considers whether the
applicant has successfully shown "that he is now a fit and proper person for restoration." 116 As evidence of rehabilitation, the applicant
is expected to demonstrate that his conduct since he was removed
from the roll has been good and, where appropriate, that he has at110. See text at notes 92-93 supra.
111. See LA.w Socrn'IY, supra note 18, ch. 12(1), 112:7.
112. See In re a Solicitor, [1956] 3 All E.R. 516; In re a: Solicitor, [1960] 2
Q.B. 212. As one judge has put it, it is not fqr the court "to say a little more or
a little less is the measure we should have given and meted out, therefore we will
interfere with the proceedings of the ffribunal]." In re a Solicitor (no. 2) [1924]
93 L.J.K.B. 761, 763 (Roche, J.). But see In re a Solicitor [1969] 1 W.L.R. 1068,
where the court did interfere with a penalty imposed for professional misconduct because the Disciplinary Committee was not aware of all the facts. For a detailed account of the appeals procedure, see generally A. CoRDERY, supra note 51, at 527-29.
113. The employing solicitor will be suspended or removed from the roll. Solicitors Act, 1974, § 41(4). One recent American case has held, over the objection of
the state bar association, that a suspended lawyer could be employed as a clerk in
a law office. The Florida Bar v. Thomson, 310 So. 2d 300 (Fla. 1975).
114. See Solicitors (Disciplinary Proceedings) Rules 1975, Rules 11-18.
115. See A. CoRDERY, supra note 51, at 521.
116. LA.w Socran, supra note 18, ch. 12(1), ,r 3:3.
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tempted in good faith to make restitution.U 7 Only about one-third
of those whose names have been removed eventually apply for
restoration, and a large number of these applications are rejected. 118
That the Disciplinary Tribunal may order restoration of a solicitor's name to the roll is not dispositive of the question of whether
the solicitor can practice again. The Law Society may refuse to issue
him a practicing certificate or may issue the certificate subject to
limiting terms and conditions. 119 If the Society takes one of these
actions, the applicant may appeal to the Master of the Rolls, whose
decision is final. 120 A solicitor who has been restored to the roll
normally will not be granted an unconditional practicing certificate
immediately. At the very least, a condition is usually imposed that
he only practice as an employee of another solicitor. After a suitable
period of time, determined on a case-by-case basis, 121 the condition
may be removed and the offending solicitor permitted to practice as
a partner in an approved firm or even as a sole practitioner.
V.

CONCLUSION

An appreciation of alternative approaches to the problems of
professional discipline will assist the American bar's efforts to improve enforcement of ethical standards and to establish effective disciplinary procedures. By examining in some detail the English
disciplinary system, this Note has described one such alternativean alternative that has met the test of experience.
Although, in general terms, the basic structure of the English
system of professional discipline is not fundamentally different from
many American schemes, several significant features of the English
system are not in widespread use on this side of the Atlantic. These
features include detailed regulation of lawyers' accounting methods
and of the handling of clients' funds; lay participation in disciplinary
proceedings, which serves the dual function of providing a broader
perspective within such proceedings and of allaying public distrust
of professional self-discipline; an efficient and fair screening process
for disposing of the numerous minor complaints on an informal basis,
thus freeing the formal disciplinary mechanisms to handle the more
serious cases of professional misconduct; an active and adequately
staffed investigative body; and a responsive professional organization
117.
118.
119.
120.
121.

A. CoRDERY, supra note 51, at 523.
Q. JOHNSTONE & D. HOPSON, supra note 6, at 485.
Solicitors Act, 1974, § 12(1)(g).
Solicitors Act, 1974, § 13(2).
See LAW SocIETY, supra note 18, ch. 12(II), '1l 18:5.
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froni which lawyers can obtain advice on questions of professional
conduct.
The differences between the American and English legal professions are significant enough to preclude adoption in toto of the
English disciplinary system. Nonetheless, the features of the English
system that contribute to its relative success in maintaining ethical
standards merit the serious attention of the American legal community.

